Florida Journal of International Law
Volume 11

Issue 2

Article 14

January 1997

"One Tomato, Two Tomato . . ." Selection of Trade Remedy Laws
in the Florida-Mexico Tomato Conflict
Eric P. Salonen

Follow this and additional works at: https://scholarship.law.ufl.edu/fjil

Recommended Citation
Salonen, Eric P. (1997) ""One Tomato, Two Tomato . . ." Selection of Trade Remedy Laws in the FloridaMexico Tomato Conflict," Florida Journal of International Law: Vol. 11: Iss. 2, Article 14.
Available at: https://scholarship.law.ufl.edu/fjil/vol11/iss2/14

This Article is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in Florida Journal of International Law by an authorized editor of UF Law Scholarship Repository. For
more information, please contact kaleita@law.ufl.edu.

Salonen: "One Tomato, Two Tomato . . ." Selection of Trade Remedy Laws in

"ONE TOMATO, TWO TOMATO..."
SELECTION OF TRADE REMEDY LAWS IN THE
FLORIDA-MEXICO TOMATO CONFLICT
Eric P Salonen*
I.

H.

INTRODUCTION

.................................

OVERVIEW OF THE SAFEGUARD AND ANTIDUMPING LAWS

A.

Safeguards . ................................
1. Global Safeguards ..........................
2. Bilateral Safeguards .........................
Antidumping . ...............................

B.
III. THE TOMATO INVESTIGATIONS ......................
A. Fresh Winter Tomatoes .........................
B. Fresh Tomatoes and Bell Peppers ..................
C. Fresh Tomatoes from Mexico ...................

...

371
373
373
374
377
378
385
385
389
391

IV. ISSUES TO CONSIDER IN SELECTING AMONG

TRADE REMEDY LAWS
I.

...........................

393

INTRODUCTION

Free trade is not free. As tariffs are reduced and other barriers to trade
are dismantled, intensified competition from imports forces domestic
industries either to become more efficient or to exit the market. To be sure,
the competition brought by increases in trade benefits consumers by
providing cheaper and more abundant goods, as well as other important
dividends. Nevertheless, increases in imports also can lead to economic
dislocations with offsetting costs such as lost jobs for workers, reduced tax
revenues to pay for government services, and the disruption of communities
as companies either move their operations overseas or simply go out of
business. Trade remedy laws are available to industries and workers seeking
relief from injurious import competition. These laws contain certain
requirements and factors that must be met, however, before relief will be
granted.
The hypothetical presented by Professor Gordon for the University of
* Of counsel, Stewart and Stewart, Washington D.C.; Attorney-Advisor to
Commissioner Janet A. Nuzum (December 1991 - January 1997) and Chairman Marcia E.
Miller (April - December 1997). This article was written in 1997, when the author was an
employee of the U.S. International Trade Commission. The views expressed in this article are
solely those of the author and are not intended to represent the views of the U.S. International
Trade Commission or any individual commissioner.
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Florida, Fifth Annual International Business Symposium concerns a U.S. food
products conglomerate, CONVEG, that is having difficulty competing with
increasing imports of tomatoes and other winter vegetables from Mexico.
Together with other Florida vegetable growers, CONVEG is considering
what, if any, trade remedy laws to invoke. The hypothetical draws on three
trade cases filed in 1995 and 1996 by tomato growers from Florida and
elsewhere to obtain relief from increasing imports of Mexican tomatoes.
These cases included two safeguard petitions filed under Section 201 of the
Trade Act of 1974' and another petition filed under the antidumping law.2
Although the growers lost both safeguard cases, the antidumping case led to
an agreement by Mexican growers to sell their tomato exports at or above
prices established and monitored by the U.S. Department of Commerce.
These cases provide a useful opportunity to directly compare and contrast
the application of these trade remedy laws. The cases involved the same
industry, overlapping time frames (all three cases were decided within a
sixteen-month time span) and very similar records. Further, because the
cases encompassed large numbers of growers, packers, and importers, most
of the industry and trade data are public.
The trade laws at issue are administered by the U.S. International Trade
Commission (ITC), an independent, quasi-judicial agency.4 The ITC also
5
administers other trade remedy laws, including the countervailing duty law,
Section 337 of the Tariff Act of 1930,6 and Section 406 of the Trade Act of
1. 19 U.S.C. §§ 2251-2254 (1994).
2. Id. §§ 1673-1673i.
3. Suspension of Antidumping Investigation: Fresh Tomatoes from Mexico, 61 Fed. Reg.
56,618 (1996).
4. 19 U.S.C. § 1333. The ITC consists of a maximum of six presidentially-appointed
commissioners who serve for fixed terms. Id. §§ 1330(a)-(b). By law, no more than three
commissioners may be from the same political party. Id. § 1330(a). As may be well
imagined, individual commissioners frequently have different views of the same facts in any
given case, as well as on how to interpret and apply a particular law. Given the large variety
of industries that are involved in these cases and the numerous factors that must be taken into
account in investigations, it seems reasonable that decisions in these cases should be based on
a variety of perspectives.
5. Id. § 1671-1671h. The ITC's injury analysis in a countervailing duty investigation
is the same as that in an antidumping case, namely whether an industry is injured or
threatened with injury by reason of the imports. The law requires that in evaluating whether
there is a threat of material injury in a countervailing duty case, the ITC must take into
account the nature of the subsidy. Id. § 1677(7)(F)(i)(I). Apart from this factor, the analysis
of threat also is the same in countervailing duty and antidumping investigations. Id.
§ 1677(7)(F).
6. Id. § 1337 (dealing with unfair practices in import trade). In these cases, the ITC
determines whether there is unfair competition in the importation of products into, or their sale
in, the United States, "the threat or effect of which is ... to destroy or substantially injure [a
domestic] industry[,]

. . .

to prevent the establishment of such an industry[,] ...

or to restrain

or monopolize trade and commerce in the United States." Id. §§ 1337(a)(1)(B)-(D). No
separate finding of injury is necessary since the infringement itself constitutes economic harm
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Although the factors and standards for granting relief to domestic
industries differ from one law to the next, they all have one principal
question in common, that is, whether a domestic industry is being, or is about
to be, harmed by imports. Using the Tomato investigations8 and other recent
trade cases, and the hypothetical fact pattern set forth by Professor Gordon,
this article examines the ITC's administration of the safeguard and antidumping laws. It begins with an overview of these laws and the issues the ITC
addresses when applying them. The article then examines the three Tomato
cases and highlights the key issues that led the commissioners to their
conclusions. Finally, this article discusses some of the lessons that may be
drawn from the experience of the Florida tomato growers and the issues that
domestic industries should consider when deciding what remedy to seek, if
any, from import competition.
II.

OVERVIEW OF THE SAFEGUARD AND ANTIDUMPING

A.

LAWS

Safeguards

The safeguard laws provide relief to industries, firms, and workers that
are being seriously injured by increasing imports. The investigations may
encompass imports from either all sources (global safeguards) or a North
American Free Trade Agreement (NAFTA) partner (bilateral safeguards). In
global safeguard investigations, conducted pursuant to Section 202 of the
Trade Act of 1974, 9 the President may impose temporary tariffs, quotas or
other restrictions on imports to assist an industry in making a positive
adjustment to import competition.' ° In bilateral safeguard cases, conducted
pursuant to Section 302 of the NAFTA Implementation Act," the remedy
options are considerably more limited.

by diminishing the value of the intellectual property right. See id.; see also Omnibus Trade
and Competitiveness Act of 1988, Pub. L. 100-418, § 1342(a)(7) (codified as amended at 19
U.S.C. §§ 2901-2906); H.R. REP. No. 100-40, pt. 1, at 154-56 (1987). The vast majority of
Section 337 complaints are directed at imports that allegedly infringe a patent or other
intellectual property right.
7. 19 U.S.C. § 2436. Under this law, the ITC determines whether imports from a
communist nation are causing market disruption in the United States. Id. § 2436(a)(1). As
with safeguard cases, if the ITC makes an affirmative determination, it then makes a remedy
recommendation to the President. Id. § 2436(a)(3).
8. Fresh Tomatoes and Bell Peppers, USITC Pub. 2985, Inv. No. TA-201-66 (Aug.
1996); Fresh Tomatoes from Mexico, USITC Pub. 2967, Inv. No. 731-TA-747 (May 1996)
(preliminary); Winter Tomatoes from Mexico; USITC Pub. 2881, Inv. No. TA-201-64 (Apr.
1995) (Prov. Relief Phase). These three investigations are referred to collectively as the
Tomato investigations.
.9. Id. §§ 2251-2252.
10. Id. § 2253(a)(3).
11. Id. § 3352.
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1. Global Safeguards
The prerequisite for relief in a global safeguard investigation is a
determination by the ITC that increased imports are a "substantial cause of
serious injury" (or a threat of serious injury) to a domestic industry that
produces a product that is "'like or directly competitive' " with the
imports. 12 Thus, the first issue for the ITC is to identify domestic products
that are " 'like or directly competitive'" with the imports. 13 The statute's
legislative history defines "like" products as those that "are substantially
identical in inherent or intrinsic characteristics (i.e., materials from which
made, appearance, quality, texture, etc.)." 14 By contrast, products that are
"'directly competitive' ... are those which, although not substantially
identical in their inherent or intrinsic characteristics, are substantially
equivalent for commercial purposes, that is, are adapted to the same uses and
are essentially interchangeable., 15 As the ITC noted in an earlier investigation, "'like' has to do with the physical identity of the articles themselves, while 'directly competitive' relates more to the notion of commercial
interchangeability."16
The like product definition is critical to the outcome of the investigation
since it determines the data the ITC will use in its analysis. The like product
can either be coterminous with the imports, or cover a broader range of
articles than the scope of the imports. The ITC generally employs a
"product-line" analysis to define the like product(s), "taking into account
such factors as the physical properties of the article, customs treatment,
where and how it is made[,] ... [its] uses, and marketing channels."' 7
Once the like product is defined, the ITC then identifies domestic firms and
workers that produce the product. If a domestic producer also imports the
product, the ITC will treat only that producer's domestic production
operations as part of the industry.'
The global safeguard law has the strictest injury and causation standards
of all U.S. trade remedy laws. In order to make an affirmative decision, the

12. H.R. REP. No. 93-571, at 45 (1973); S. REP. No. 93-1298, at 121-22 (1974).
13. H.R. REP. No. 93-571, supra note 13, at 45; S. REP. No. 93-1298, supra note 13, at
121-22.
14. H.R. REP. No. 93-571, supra note 13, at 45; S. REP. No. 93-1298, supra note 13, at
122.
15. H.R. REP. No. 93-571, supra note 10, at 45; S. REP. No. 93-1298, supra note 10, at
122.
16. Mushrooms, USITC Pub. 1089, Inv. No. TA-201-43, at 8 (Aug. 1980).
17. Fresh Tomatoes and Bell Peppers,USITC Pub. 2985, at 1-6 to 1-7 (Aug. 1996) (Views
of Chairman David B. Rohr and Commissioners Don E. Newquist, Carol T. Crawford, and
Peter S. Watson).
18. 19 U.S.C. § 2252(c)(4)(A).

https://scholarship.law.ufl.edu/fjil/vol11/iss2/14

4

19971

"ONE TOMATO, TWO TOMATO...

Salonen: "One Tomato, Two Tomato . . ." Selection of Trade Remedy Laws in

ITC must find that imports are increasing; the industry is seriously injured
or threatened with serious injury; and the increased imports are a substantial
cause of serious injury.'
Commissioners may evaluate import volumes either in absolute terms or
in comparison to domestic production to determine whether there has been
an increase. 20 There isno minimal amount by which imports must increase.
The ITC generally uses data for the five-year period preceding the start of the
case to determine whether imports have increased, although shorter or longer
periods may be used if they are more representative of the market or the
industry.
"Serious injury" means "a significant overall impairment in the position
of a domestic industry.",2' In assessing whether an industry is seriously
injured, the ITC takes into account factors such as significant idling of the
industry's production facilities, the inability of a significant number of firms
to operate at a reasonably profitable level, and significant unemployment or
underemployment in the industry.22 Although the statute does not require
any specific analysis of prices, the ITC collects and examines pricing data
along with industry trade and financial information.
Facts that will support a threat of serious injury determination include:
declines in industry sales or market share; high and growing industry or
importer inventories; downward trends in industry production, profits, wages,
productivity, or employment; and whether firms are unable to generate capital
to finance modernization of domestic plants and equipment or maintain
existing expenditures for research and development.23 The ITC also must
consider the extent to which restrictions in foreign markets on exports of the
merchandise in question make the United States a focal point for such
exports.24
Assuming that imports are increasing and the industry is seriously injured
or threatened with injury, the analysis then turns to causation. As noted
above, imports must be a substantial cause of serious injury. "Substantial
cause" means "a cause which is important and not less than any other
cause." 25 In other words, it is not enough for imports to be an important
cause of serious injury; they also must be at least as important as any other
cause. This requires the ITC to identify and weigh different causes of injury.
The statute directs the ITC to consider "the condition of the domestic

19. Id. §§ 2252(c)-(d).

20. Id. § 2252(c)(1)(C).
21. Id. § 2252(c)(6)(C).

22.
23.
24.
25.

Id. § 2242(c)(1)(A).
Id. § 2252 (c)(1)(B).
Id. § 2252(c)(1)(B)(iii).
Id. § 2252(b)(1)(B).
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industry over the course of the relevant business cycle. '26 Such an analysis
may reveal alternative causes of injury, such as an economic recession,
adverse weather, or labor strikes. However, causes of injury other than
imports may not be aggregated into a single cause; each must be weighed
individually against imports.27

One particularly important issue for the purpose of this article is the
treatment of imports from NAFTA partners, that is, Canada and Mexico, in
a global safeguard investigation. Under Section 311 of the NAFTA
Implementation Act, imports from Canada or Mexico will be excluded from
any remedy in a global safeguard investigation unless they are found to
constitute "a substantial share of total imports ... or [to] contribut[e]

importantly to the serious injury. ' 28 Normally, imports from a NAFTA
country must be among the top five suppliers of imports during the most
recent three-year period for those imports to be considered as accounting for
a substantial share of total imports.29 If the rate of increase in NAFTA
imports is appreciably lower than the rates of increase in imports from all
other sources, then NAFTA imports normally will not be considered to
contribute importantly to the serious injury.3"
If the ITC makes affirmative findings on all issues, it then considers what
remedies to recommend to the President. The statute directs that the ITC's
remedy recommendation must address the serious injury and be "most
effective" in facilitating the industry's efforts to make a positive adjustment
to import competition.31 In this regard, the statute provides companies and
industries seeking safeguard relief the opportunity to submit plans that lay
out their strategies for adjusting to import competition.3 2 Plans for and
efforts to make adjustments to imports are important elements of the
safeguard law. Relief may be modified, reduced, or eliminated if the
industry "has not made adequate efforts to make a positive adjustment to
import competition. 3 3 It bears noting that positive adjustment to import
competition not only includes strategies for improving the industry's
competitiveness through investment in technology or streamlining production,
but also encompasses downsizing or an orderly departure from the market
and shifting the resources, capital, and workers to more profitable pursuits.34

26. Id. § 2252(c)(2)(A).
27. Id.
28. Id. § 3371(a).
29. Id. § 3371(b)(1).
30. Id. § 3371(b)(2).
31. Id. § 2252(e)(1).
32. Id. § 2252(a)(4).
33. Id. § 2254(b)(1)(A)(i).
34. Id. § 2251(b)(1); see also H.R. CONF. REP. No. 100-576, at 663 (1988) (noting the
importance of "firms and workers in the petitioning industry to demonstrate ... what steps
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Relief from import competition has been granted fairly rarely under the
global safeguard laws. Out of the sixty-six investigations conducted between
1975 and 1996, a majority of the ITC commissioners found the requisite
injury and causation, and recommended relief against imports and/or
adjustment assistance in thirty-one cases. The ITC was evenly divided in
only three cases.36 The President provided import relief in only twelve
cases.37 Other measures, including trade adjustment assistance, were used
instead of or in conjunction with import relief in nine cases.38
2.

Bilateral Safeguards

Section 302'9 of the NAFTA Implementation Act employs many of the
same factors and standards as Section 202.40 For purposes of injury and
causation analysis, Section 302(c) specifically makes applicable to bilateral
safeguard investigations the same definitions of serious injury and substantial
cause as those used in global safeguard investigations.'
One important
difference between Section 302 and Section 202, however, concerns the
requirement of increasing imports. Section 302 requires a finding not only
that imports from a NAFTA country are increasing, but also that the increase
42
is the result of the reduction or elimination of a duty under NAFI'A.
The remedies under Section 302 are far more limited than those under
the global safeguard law. In the event of an affirmative determination, the
rate of duty on the NAFTA imports may be increased to the lower of either
(1) the U.S. most-favored-nation (MFN) rate, or (2) in the case of imports
from Canada, the MFN rate of duty in effect on December 31, 1988 (the day

they will be taking to make a positive adjustment to import competition").
35. The source of this data was the USITC Dockets. The USITC Office of Dockets
maintains a file that shows the outcomes.
36. See Extruded Rubber Thread, USITC Pub. 2563, Inv. No. TA-201-63 (Dec. 1992);
Cast-Iron Stoves, USITC Pub. 826, Inv. No. TA-201-24 (July 1977); Slide Fasteners and Parts
Thereof, USITC Pub. 757, Inv. No. TA-201-6 (Feb. 1976).
37. Although the President may determine not to provide relief under the safeguard
measures, he may use other means to assist the domestic industry. For example, in 1984, the
ITC made an affirmative determination in an investigation involving carbon and alloy steel
products and recommended tariff increases and quotas. President Reagan determined not to
use his authority under the safeguard law to restrict imports, but instead initiated a program
of steel voluntary restraint agreements, negotiated on a bilateral basis with major steelexporting countries. See President's Letter to the Speaker of the House and the President of
the Senate Transmitting a Report on Steel Import Relief, 20 WEEKLY. COMP. PRES. Doc.
1308-10 (Sept. 24, 1984); see also Memorandum of Sept. 18, 1984, Steel Import Relief
Determination, 49 Fed. Reg. 36,813 (1984).
38. USITC Dockets, supra note 35 and accompanying text.
39. 19 U.S.C. § 3353.
40. Id. § 3352.
41. Id. § 3352(c).
42. Id. § 3352(b).
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before the U.S.-Canada Free Trade Agreement's effective date), or (3) in the
case of imports from Mexico, the MFN rate in effect on December 31, 1993
(the day before NAFTA's effective date).43 Section 302 relief authority is
scheduled to expire after December 31, 1998 for imports from Canada and
after December 31, 2003 for imports from Mexico. 44 Thereafter, relief may
be provided under this provision only with the permission of the Canadian
or Mexican governments.45
As of the summer of 1997, the ITC had received only one request for
relief under Section 302. 46 That request was made in conjunction with a
global safeguard petition filed by domestic producers of broom corn brooms
in 1996. 4" A majority of the ITC made affirmative findings and remedy
recommendations.4
B.

Antidumping

The antidumping law aids industries that are being harmed by "dumped"
imports, that is, imports that are sold in the United States at "less than fair
value" prices. The ITC shares jurisdiction over the antidumping law with the
International Trade Administration in the Department of Commerce
(Commerce). Commerce identifies the imports that are subject to investigation and determines whether they are being sold in the United States at
prices that are below fair value, that is, they are being dumped. The ITC
determines whether a domestic industry is materially injured or threatened
with material injury by the dumped imports.
As with safeguard investigations, the injury analysis in antidumping cases
begins with the identification of the domestic industry producing merchandise
that is "like" the dumped imports; and this determines the data the ITC will
use. Where there is not an identical domestic product, the statute directs the
ITC to look for a product that is "most similar in characteristics and uses"
with the imports under investigation.49 Although the definition of "like

43. Id. § 3354.
44. Id. § 3355(a).
45. Id. § 3355(b).
46. Broom Corn Brooms, USITC Pub. 2984, Invs. Nos. TA-201-65 & NAFTA 302-1, at
1-19 to 1-20 (Aug. 1996).
47. Id.
48. Id. The ITC's findings in these investigations are discussed in greater detail at infra
notes 80-86 and accompanying text.
49. 19 U.S.C. § 1677(10). Importers or foreign producers often attempt to have their
merchandise excluded from antidumping investigations by arguing that there is no domestic
production of an article that is exactly like their product, and hence, there is no like product
or domestic industry. See, e.g., Professional Electric Cutting and Sanding/Grinding Tools
from Japan, USITC Pub. 2536, Inv. No. 731-TA-571, at 17-18 (July 1992) (preliminary).
Since the Tariff Act of 1930 specifically requires the ITC to find a like product that is most
similar in characteristics and uses to the import, where there is no "like" product, the ITC
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product" is somewhat different from that in the safeguard law, the analysis
is very similar.50 The ITC considers several factors in determining whether
one or more domestic products are like the imports, including physical
characteristics and end uses, interchangeability, common production processes
and employees, channels of distribution, and producer and customer
perceptions of the product.5'
The antidumping law defines "industry" to include "all domestic
producers of the like product. '52 Who is a "producer," however, is not
always clear. Companies that perform finishing operations on imported
components may or may not add sufficient value to the final product to
qualify as domestic producers, depending upon the extent of the
operations.53 In cases involving agricultural products, workers that pack the
produce for market may or may not be considered as part of the same
industry as workers who grow the produce. In such circumstances, the
answer turns on factors such as the degree of vertical integration between
growers and packers, whether the economic interests of the growers and

consistently has rejected the idea that a like product can be defined as a product not produced
by the domestic industry, absent a genuine material retardation issue. Id. at 17; 19 U.S.C.
§ 1677(10).
50. In at least one safeguard investigation, however, the term "like product" was
interpreted by three Commissioners to mean that the ITC may find there is no domestic
product that is "like or directly competitive" with certain imports and thus that there is no
domestic industry. Extruded Rubber Thread, USITC Pub. 2563, at 44 (Views of ViceChairman Watson and Commissioners Brunsdale and Crawford) (finding that the scope of
investigation includes two distinct imported articles, food-grade extruded rubber thread and
nonfood-grade extruded rubber thread, but that "there is no domestic industry producing foodgrade extruded rubber thread because there is no domestic production of an article like or
directly competitive with such thread").
51. Fresh Tomatoes from Mexico, USITC Pub. 2967, Inv. No. 731-TA-747, at 4 n.11
(May 1996) (preliminary).
52. 19 U.S.C. § 1677(4). Not every domestic company that clearly qualifies as a producer
is necessarily included in the industry. The ITC has the discretion to exclude a producer who
also is an importer of the dumped merchandise or has a corporate relationship with a foreign
producer, exporter, or U.S. importer of the subject merchandise. Id. § 1677(4)(B). When
addressing this issue, the ITC considers the amount of domestic production accounted for by
the related producer, and whether the related producer's financial condition is significantly
different from that of the rest of the industry, possibly indicating that the related producer is
benefitting from importing the dumped merchandise. Excluding related parties can help
ensure that their more profitable financial performance - which may result from importing
and selling dumped merchandise - does not skew the financial data for the rest of the
industry, and thus dilute the impact of dumped imports on the industry.
53. Compare Sulfur Dyes from India, USITC Pub. 2619, Inv. No. 731-TA-550, at 4-8
(Apr. 1993) (final) (concluding that domestic finishers that import and finish an intermediate
product are not domestic producers), with Cellular Mobile Telephones and Subassemblies
Thereof from Japan, USITC Pub. 1786, Inv. No. 731-TA-207, at 8-9 (Dec. 1985) (final)
(finding that certain Japanese firms that produced and exported the subject merchandise and
had commenced significant production-related activity in the United States were domestic
producers).
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packers coincide, and whether a single continuous line of production exists
between the raw product and the product that is ready for market.5 4 Unlike
global safeguard investigations, antidumping investigations are countryspecific. Antidumping petitions frequently are filed against imports from
multiple countries, however, and there are provisions in the law that direct55
the ITC to cumulatively assess. the volume and impact of dumped imports.
The antidumping law has far less stringent injury and causation
thresholds than the safeguard laws. Imports need only cause or threaten
"material injury," that is, "harm which is not inconsequential, immaterial, or
unimportant,, 56 for the industry to receive relief. Further, the imports do
not need to be an important cause of harm. Rather, injury need only be "by
reason of' the imports, 57 a test that has been applied very differently by
different commissioners. These lower thresholds reflect the fact that the law
is directed against imports that are "unfair," that is, being sold in the United
States at below "fair" prices; whereas in a safeguard case, whether the
imports are unfairly priced is not an issue.
As with the safeguard law, an affirmative decision may be based on a
finding that injury from imports is occurring at the present time, or threatens
to occur in the future. 8 In determining whether there is present injury from
imports, the ITC evaluates the volume of the dumped imports, their effect on
domestic prices and their impact on the domestic industry. 9 In most cases,
the ITC collects and examines import volumes, import and domestic prices,
and industry trade and financial data for the three-year period preceding the
investigation, although longer or shorter periods will be used if appropriate.
The volume of dumped imports, or increases in those imports, may be
"significant" if they are large either in absolute terms or relative to domestic
production or consumption. 6° Unlike the global safeguard law, dumped
imports need not be increasing for the ITC to find them significant. On the
other hand, the mere fact that import volumes are large or have increased
does not necessarily mean the ITC will find them to be significant.61

54. Compare Fresh Tomatoes from Mexico, USITC Pub. 2967, at 13-15 (including
growers and packers in domestic industry), with Fresh Kiwifruit from New Zealand, USITC
Pub. 2510, Inv. No. 731-TA-516, at 4-6 (May 1992) (final) (including growers, but not
packers or handlers, in domestic industry).
55. 19 U.S.C. § 1677(7)(G).
56. Id. § 1677(7)(A).
57. Id. § 1677(7)(F)(i).
58. Id. § 1673.
59. Id. § 1677(7)(B).
60. Id. § 1677(7)(C)(i).
61. See Open-End Spun Rayon Singles Yarn from Austria, USITC Pub. 3059, Inv. No.
731-TA-751 (Sept. 1997) (final) (finding that the significance of increases in subject import
volumes throughout the period examined was mitigated by evidence that increases were due
to nonprice factors).
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Analysis of the price effects of dumped imports consists of two
components. Most Commissioners look for evidence of whether the dumped
imports are significantly underselling domestic products.62 They then
consider whether the pricing data indicate that the dumped imports are
causing domestic prices to be depressed or suppressed to a significant
degree. 63 Analysis of the significance of underselling, differences in prices,
and price trends is based on information from producers, importers, and
purchasers concerning the extent to which the domestic like product and the
imports compete with each other on price, as well as other factors such as
quality, the existence of specialty or "niche" markets, reliability of supply,
and the need or desire for multiple sources of supply. The nature of the
products themselves also affects the pricing analysis. Generic commodity
products will lend themselves more readily to' direct price comparisons than
specialized or highly differentiated products. 64
In evaluating the impact of dumped imports on the industry, the Tariff
Act of 1930 directs the ITC to take into account numerous indicators of
industry performance, including production, shipments, capacity utilization,
employment, and of course, profits and losses.65 One factor that was added
to the list of "impact" factors by the Uruguay Round Trade Agreements Act
is the magnitude of the margin of dumping.' The antidumping law directs

62. The statute directs the ITC to consider whether "there has been significant price
underselling by the imported merchandise as compared with the price of domestic like
products of the United States" as part of the analysis of price effects.
19 U.S.C.
§ 1677(7)(C)(ii)(I), Different factors may diminish the significance of underselling margins.
See Disposable Lighters from Thailand, USITC Pub. 2876, Inv. No. 731-TA-701, at 1-15 (Apr.
1995) (final) (finding that the evidence that subject imports undersold domestic lighters in all
pricing comparisons by large margins was not significant because subject imports were concentrated in the low-end of the market while domestic lighters were concentrated in the highend).
63. 19 U.S.C. § 1677(7)(C)(ii)(II).
64. Compare Coumarin from The People's Republic of China, USITC Pub. 2852, Inv. No.
731-TA-677, at 11-5 n.18 (Feb. 1995) (final) (noting that coumarin is a commodity product;
imports and domestic product are highly substitutable), with Large Newspaper Printing Presses
and Components Thereof, Whether Assembled or Unassembled, from Germany and Japan,
USITC Pub. 2988, Inv. Nos. 731-TA-736 & 737, at 15 (Aug. 1996) (final) [hereinafter Large
Newspaper Printing Presses] (finding that pricing analysis is complicated by the fact that
every press sold is customized to the specifications of the individual customer).
65. 19 U.S.C. § 1677(C)(iii).
66. See id. § 1677(7)(C)(iii)(V); see also id. § 1677(35)(C); The Uruguay Round Trade
Agreements Act, Statement of Administrative Action, H.R. Doc. 103-316, at 850 (1994). The
Uruguay Round Trade Agreements Act does not indicate any particular methodology for
evaluating the magnitude of the dumping margin. The method of evaluation of the size of
dumping margins varies among commissioners. See, e.g., Engineered Process Gas TurboCompressor Systems for Japan, USITC Pub. 3042, Inv. No. 731-TA-748, at 27 n.125 (June
1997) (final) (Taking into account that the final decision of the purchaser depends to a great
degree on the price, Chairman Miller determined that "the magnitude of the margin of
dumping contributed to the subject import's success in winning a large sale from the domestic
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the ITC to evaluate these and other relevant economic factors in the "context
of the business cycle and conditions of competition that are distinctive to the
affected industry."'67 In virtually every decision, the ITC notes no single
economic factor is dispositive to its analysis.
Assuming there is no present injury from dumped imports, the ITC then
evaluates whether a threat of injury exists. The ITC must take into account
ten statutory factors in analyzing whether further increases in subject imports
are likely and whether material injury by reason of those imports will occur
if an antidumping duty order is not imposed. 68 Taken together, these factors
require the ITC to project the future availability of additional imports (either
through existing inventories, increases in foreign production capacity, or
shifts of third country exports to the United States), the likelihood that
imports will increase to injurious levels, the likely impact of increasing
imports on domestic prices, and the actual and potential negative effects of
imports on the domestic industry's development and production efforts. The
existence of antidumping orders in other countries directed against the same
dumped merchandise is also relevant. 69 A threat determination cannot be
based on "mere conjecture or supposition. 7 °
Explaining how the ITC decides injury in antidumping cases is difficult
to do concisely because there is no uniform interpretation of the phrase "by
reason of subject imports."" Different commissioners often use different
analytical frameworks. As recently as 1991, a majority of commissioners
used the bifurcated method of injury analysis. Under this approach, the
question of whether the industry is materially injured is addressed separately
from causation. The analysis evaluates the trends in industry performance
during the three-year "period of investigation," including production,
shipments, employment, net sales, production costs, profits and losses, and
capital expenditures. If the industry is materially injured, then the analysis
industry, and thus in light of the characteristics of th[e] industry, had an adverse impact on
the domestic industry."); Large Newspaper Printing Presses, USITC Pub. 2988, at 55-56
(Additional Views of Commissioner Janet A. Nuzum) (finding that an unusually important
factor was the large size of the dumping margins which had a more influential role in the
outcome of her determination than in the typical case; had dumping margins been smaller, she
would have made a different determination); Bicycles from China, USITC Pub. 2968, Inv. No.
731-TA-731, at 28 (June 1996) (final) (Additional and Dissenting Views of Commissioner
Newquist) (finding that the magnitude of the dumping margin is not "generally helpful" in
determining whether a domestic industry is materially injured and whether such injury is by
reason of dumped imports); id. at 36 (Separate and Dissenting Views of Commissioner Lynn
M. Bragg) (finding that the size of the dumping margin "typically does little to illuminate
either the nature of competition in the U.S. market between subject imports and the domestic
like product, or the extent of any injury caused to domestic producers by such imports").
67. 19 U.S.C. § 1677(7)(C)(iii).
68. Id. § 1677(7)(F)(i).
69. Id. § 1677(7)(F)(iii).
70. Id. § 1677(7)(F)(ii).

https://scholarship.law.ufl.edu/fjil/vol11/iss2/14

12

19971

"ONE TOMATO, TWO TOMATO...

Salonen: "One Tomato, Two Tomato . . ." Selection of Trade Remedy Laws in

proceeds to consider whether the subject imports are "a cause" of that injury
either through adverse volume or price effects or a combination of the two.
Thus, the analysis does not seek to isolate and measure the effects of the
dumped imports apart from other possible causes of harm. Rather, it is
sufficient under this approach if dumped imports are contributing to the
overall harm that the industry is experiencing. Commissioners who use this
method may also find that the domestic industry, although not currently
experiencing material injury, nevertheless exhibits symptoms of being
"vulnerable" to the effects of dumped imports. Where a finding of no
material injury is made, the analysis skips causation and proceeds directly to
threat. As of 1997, only one commissioner expressly continues to make a
separate finding on material injury.
Another approach is a "unitary" analysis. In general, this simply means
no separate determination concerning the condition of the domestic industry
is made. Rather, the significance of the volume, price effects, and impact of
dumped imports is evaluated in determining whether there is a sufficient
nexus between the dumped imports and the industry's performance to warrant
an affirmative outcome.
The ITC employs different kinds of unitary analysis. One approach is
similar to the bifurcated method insofar as it evaluates trends in imports,
prices, and industry performance. 7 ' Another type of unitary analysis
expressly does not rely on trends, but does seek to isolate the impact of
dumped imports on the domestic industry from other factors that may also
be causing injury, and then determine whether the impact from dumped
imports is material.72 Each of these analytical frameworks has been upheld

71. This method of analysis is employed by Chairman Miller and Vice Chairman Bragg,
as well as by former Commissioner Nuzum. However, the weight given by commissioners
to different parts of the record may differ and thus affect the outcome of their determinations.
See Beryllium Metal and High-Beryllium Alloys from Kazakstan, USITC Pub. 3019, Inv. No.
731-TA-746, at 3, 25 (Feb. 1997) (final) (Vice Chairman Bragg making a negative
determination, Chairman Miller making an affirmative determination, respectively); Bicycles
from China, USITC Pub. 2968, at 18, 33 (Vice Chairman Nuzum and Commissioner Rohr
making a negative determination; Commissioner Bragg making an affirmative determination,
respectively).
72. Large NewspaperPrinting Presses, USITC Pub. 2988, at 41-44 (Additional Views of
Commissioner Carol T. Crawford). The size of the dumping margin is an integral part of this
analysis since it focuses on the "effects of the dumping on domestic prices, domestic sales,
and domestic revenues" by comparing the domestic prices, sales and revenues that existed
when imports were dumped with what they would have been if the imports had been fairly
traded. Id. An economic supply and demand model called COMPAS factors in elasticities
of supply, demand, and substitution in the U.S. market, market shares, Commerce's margin
of dumping, and other data to analyze the likely effect of unfair pricing on the domestic
industry.
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by the ITC's reviewing courts.73

Given the different analytical frameworks used by different commissioners and the numerous factors that are taken into account, one might
expect a significant number of decisions to be quite fragmented. On the
contrary, a large proportion of decisions are either unanimous or are
comprised of a majority with a two or more vote margin. For example, the
ITC issued 220 final antidumping injury determinations in cases that were
instituted during fiscal years 1989 through 1995. Forty-five percent of these
decisions were unanimous, and another forty percent were majority decisions
with at least a two-vote margin (for example, 5-1, 4-2, 4-1, or 3-1). Only
eleven percent were ties votes.74 Thus, although the commissioners employ

different analytical approaches, the outcomes suggest that the record in most
cases is sufficiently clear to persuade all or most commissioners to vote for
the same outcome, regardless of the manner in which they arrive at their
conclusions.
The remedy in an antidumping investigation is a country-specific, and
often company-specific, duty that is imposed on the dumped imports, which
is in addition to any other tariffs.75 Expressed very simply, the antidumping
duty equals the difference between the import's U.S. price and its fair value
(usually, the home-market price), as calculated by Commerce.76 The
purpose of the antidumping duty is to offset the unfair benefit enjoyed by the
foreign producer or exporter or the U.S. importer and thus, "level the playing
field" for the domestic industry.
Once Commerce and the ITC have made affirmative determinations, the
imposition of the antidumping duty is automatic. Unlike the safeguard laws,
neither the President nor any federal agency may intervene. Parties do have
the right, however, to appeal the agencies' determinations to the Court of
International Trade, or if the case involves imports from Canada or Mexico,
to a NAFTA Chapter Nineteen panel. A foreign government may challenge
the agencies' determinations before the World Trade Organization Dispute
Settlement Body.

73. United States Steel Group v. United States, 96 F.3d 1352, 1361 (Fed. Cir. 1996)
(noting that the Tariff Act of 1930 does not mandate use of either the "one-step" (unitary) or
"two-step" (bifurcated) analysis; commissioners may use either); Hosiden Corp. v. United
States, 852 F. Supp. 1050, 1058 (Ct. Int'l Trade 1994) (inter alia, upholding Commissioner
Nuzum's analysis of the statutory factors, which concluded that insufficient evidence existed
to demonstrate a" 'causal link between [the subject] imports and the condition of the domestic
industry' "), vacated on other grounds, 85 F.3d 1561 (Fed. Cir. 1996); Floral Trade Council
v. United States, 18 I.T.R.D. 1662, 1668-69 (Ct. Int'l Trade 1996) (upholding consideration
of what the condition of the domestic industry would have been absent dumped imports).
74. Statistics based on ITC votes reported in USITC ANN. REP., 1990 - 1996. Nine
investigations were decided by one vote or had split votes based on different like products.
75. 19 U.S.C. § 1673.
76. Id.
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Although the antidumping law has a lower threshold of injury and
causation than the safeguard law, affirmative determinations are not as
frequent as might be expected. As Table I, infra, illustrates, between fiscal
years 1980 and 1995, fully forty percent of the investigations initiated by the
ITC under the antidumping and countervailing duty laws resulted in negative
determinations, while only thirty-four percent resulted in affirmative
outcomes. The remaining cases were either, suspended, or terminated by
withdrawal of the petition or a negative dumping or subsidy determination
by Commerce."

III.

THE TOMATO INVESTIGATIONS

A.

Fresh Winter Tomatoes

The Fresh Winter Tomatoes investigation 71 was initiated pursuant to a
safeguard petition filed by the Florida Tomato Exchange (FTE) on March 29,
1995. 79 The petition presented the ITC with two issues of first impression.
First, the petition was limited to imports of fresh tomatoes that entered the
United States during the months of January through April only, the Florida
winter tomato growing season.8" Consequently, the petition proposed a like
product and domestic industry limited to fresh tomatoes grown during the
same four-month period. 8' This Was the first safeguard investigation in
which the ITC had been asked to use temporal parameters to define a like
product and domestic industry.82
Three commissioners rejected the FTE's like product definition, adopting
instead a definition that encompassed fresh tomatoes, including cherry
tomatoes and greenhouse tomatoes, but not processing tomatoes that are grown

77. Based on statistical data compiled by the Office of Investigations, in the USITC.
These statistics are based on the number of cases filed. If one counts determinations in terms
of the value of imports affected, then the breakdown is 46% affirmative, 26% negative, and
28% terminated. The disparity between results based on the number of cases and results
based on the value of trade reflects the fact that investigations resulting in negative
determinations typically involve smaller import volumes than do those resulting in affirmative
determinations.
78. USITC Pub. 2881, Inv. No. TA-201-64 (Apr. 1995) (Prov. Relief Phase).
79. Fresh Winter Tomatoes, 60 Fed. Reg. 25,248 (1995).
80. Id. at 1-8.
81. Id.
82. There is at least one antidumping investigation in which the ITC defined a like
product according to the season in which it was grown. See Fall-Harvested Round White
Potatoes from Canada, USITC Pub. 1463, Inv. No. 731-TA-124 (Dec. 1983) (final). The
timing of the harvesting of the potatoes, the physical characteristics, including shape and color,
and the end uses distinguished the subject potatoes from other potatoes such as russet, red
round, and long white. Id. at 5-6.
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TABLE I
ANTIDUMPING & COUNTERVAILING DUTY CASES

(Dollars in Millions)
Value of Imports

Final Disposition (No.)
Fiscal
Year

No.
Cases

Aff.
%* **

Neg.
%

Term.
%

$814,621
1995

20

11
55*/43*

6
30/48

3
15/9

775,640

1994

70
37

1992

133

1991.

74

1990

25

1989

32

1988

48

32
46/30
8
22/30
66
50/26
43
58/70
6
24/1
9
28/5
17
35/54
16
36/37
21
24/1
32
27/43

7
10/1
16
43/49
5
4/2
12
16/6
3
12/7
4
13/>1
7
15/>1
7
16/26
21
24/71
54
45/8

676,563

1993

31
44/69
13
35/21
62
46/72
19
26/24
16
64/92
19
59/95
24
50/46
21
48/37
47
52/28
34
28/49

21
35
26/38
44/38
16
11
38/8
26/75
78
70
44/22
39/2 1
5
22
16/5
68/77
70
19
70/27
19/67
446
296
40/26
26/28
of imports;

340,567

1987

44

1986

89

1985

120

1984

80

1983

42

1982

178

1981

32

1980

100

Totals
FY 80-95
1124
* based on cases; **

24
30/24
15
36/17
30
17/57
5
16/18
11
11/6
382
34/46
based on value

.

All
Cases

Total

601,983
550,897
523,659
518,210
497,086
463,463
419,218
393,745
362,073

265,733
269,226
407,377
256,047
$7,321,487

$

735
0.09
535
0.07
770
0.11
729
0.12
6,974
1.27

2,569
0.49
554
0.11
1,997
0.40
1,518
0.33
1,510
0.36
4,372
1.11
1,691
0.47
1,021
0.30
2,918
1.10
5,108
1.90
301
0.07
2,304
0.90
$ 34,871
0.48

Aff.
Cases

$

NA
NA
227
0.03
531
0.08
154
0.03
4,999
0.91
614
0.12
512
0.10
1,890
0.38
705
0.15
555
0.13
1,247
0.32
823
0.23
243
0.07
508
0.19
2,889
1.07

53
0.01
137
0.05
$ 16,088
0.22

Aff. = Affirmative; NA = not available; Neg. = Negative; No. = Number of cases; Term. =
Terminated, includes cases withdrawn by petitioner and those terminated or suspended by
Commerce.
Source: OFFICE OF INVESTIGATIONS, USITC.
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throughout the calendar year for the fresh market.83 As an evidentiary
matter, they could not identify any qualities or characteristics about tomatoes
grown during January through April that significantly distinguished them
from tomatoes grown during the rest of the year, except for the time of year
during which they were actually grown.84 They noted that "domestic
tomatoes grown in other periods are adaptable to the same uses, that there is
some overlap in competition between tomatoes grown within and outside the
4 month period, and that in general there is a continuum of direct competition between imported tomatoes and tomatoes grown in other regions. 85
These commissioners also expressed a policy concern that defining a like
product and domestic industry according to petitioner's theory would permit
petitioners in future cases to manipulate the data by "defin[ing] certain
months which would show an increase in imports (while full-year statistics
would not), as required for an affirmative determination under section
202."86

The other two participating commissioners took a different approach.
They noted that there is no statutory language expressly precluding a like
product that is defined according to certain months of the year, and that the
ITC could properly decide to amend the scope of the investigation later, after
deciding whether to recommend provisional relief. 87 The parties in the case
already had been "put on notice" concerning the scope of imports under
investigation.88 Thus, "to determine whether to recommend provisional
relief on the basis of a broader or different scope is at odds with the
predictable and logical administration of the statute. '89 They made clear,
however, their intention to revisit the scope and like-product questions as the
investigation continued.'
The second novel issue presented in the petition was the request for

83. Fresh Winter Tomatoes, USITC Pub. 2881, at 1-8 to 1-12 (Views of Chairman Peter
S. Watson and Commissioners Carol T. Crawford and Lynn M. Bragg). Processing tomatoes
were found to constitute a different like product and domestic industry. Among other things,
tomatoes grown for the fresh market and those grown for processing have different physical
characteristics (e.g., the number of interior chambers, the thickness of tomato skin), are
harvested differently, and have different uses. Id. at 1-13 to 1-14.
84. Id. at 1-9. "[W]ith respect to petitioners' tomatoes, they are grown on the same plants
and packed by the same workers [as tomatoes grown the rest of the year]. Unless one were
to interpret the definition of 'like' as incorporating extrinsic properties, then the season factor
is irrelevant to the determination of what products are 'like.' " Id.
85. Id. at 1-10 (footnote omitted).
86. Id. at 1-12.
87. Id. at 1-23 to 1-24 (Separate Views of Commissioners David B. Rohr and Don E.
Newquist on Provisional Relief).
88. Id.

89. Id.
90. Id.
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provisional relief itself under Section 202(d) of the Trade Act of 1974. 9'
Although provisional relief for perishable agricultural products has been
available under the safeguard law since 1988, no such request had previously
been presented to the ITC. In order for provisional relief to be granted, the
ITC must find not only that the tests of serious injury and substantial
causation are met, but also that "the serious injury is likely to be difficult to
repair by reason of the perishability of the

. . .

agricultural product, or...

serious injury cannot be timely prevented" through a standard safeguard
investigation.92 All five commissioners found that the requirements for
provisional relief were not met.93 The growers had requested provisional
relief only through April 30, the end of the winter growing season, which
was consistent with their proposed like product and domestic industry
definitions. The commissioners, however, noted that to provide relief for
such a brief period of time would not have a beneficial impact on the
industry. 94 They reasoned that it was unlikely such a brief period of relief
would do much to divert imports from the U.S. market. 95 Since tomatoes
have a shelf life of one to three weeks, the effect of any short-term action
would be more likely to invite a surge in imports just prior to the commencement of any action and a surge after the termination of relief. 96 Admissions by the petitioners that provisional relief was unlikely to repair or
prevent serious injury caused by imports from Mexico also were cited. 97
The ITC never issued a determination on injury and causation because the

91. Id. at 1-19, 1-23; see 19 U.S.C. § 2252(d). Provisional relief investigations involving
perishable agricultural products have very compressed schedules. The provision requires the
ITC to complete its investigation and make its recommendation for provisional relief, if any,
to the President within 21 days from initiation of the investigation. Id. §§ 2252(d)(1)(C),
(d)(1)(F). The President then has 7 days to decide whether to grant such relief. Id. § 2252
(d)(1)(G). The relief would remain in effect during the pendency of the investigation.
92. 19 U.S.C. § 2252(d)(1)(C).
93. Fresh Winter Tomatoes, USITC Pub. 2881, at 1-21. Each group first addressed the
issues of increased imports, serious injury, and causation. Commissioners Watson, Crawford,
and Bragg concluded that imports had increased, although only marginally. Id. at 1-14 to 1-15.
They also found that the record did not indicate that the industry was seriously injured or
threatened with serious injury. Id. at 1-15 to 1-17. Although they found no evidence of
serious injury, they highlighted several causation issues for the parties to address later in the
investigation. Id. at 1-17 to 1-19.
Commissioners Rohr and Newquist assumed for purposes of the provisional relief phase
of the investigation that there were increased imports, that the industry was seriously injured
or threatened with injury, and that imports were a substantial cause of serious injury. Id. at
1-23.
94. Id. at 1-20.
95. Id.
96. Id. at 1-20 to 1-21.
97. Id. at 1-29.
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growers withdrew the petition on May 4, 1995.98
B.

Fresh Tomatoes and Bell Peppers

Approximately one year later, the Florida Fruit & Vegetable Association,
the Florida Bell Pepper Growers Exchange, the Florida Commissioner of
Agriculture, and the Ad Hoc Group of Florida Tomato Growers and Packers
filed a second petition under the safeguard law.99 This time, the petition did
not limit the imports to tomatoes entering the United States during any
particular growing season. °° Nor did it limit the petition to tomatoes, but
included fresh bell peppers as well.1 °1
As in Fresh Winter Tomatoes, a majority of the ITC found a like product
and domestic industry to consist of fresh tomatoes, but not tomatoes grown
for processing. 2 The data showed that imports of fresh tomatoes had
increased 72% during 1991 through 1995.103 From 1994 to 1995 alone,
imports increased more than 50%. 1°4 Not surprisingly, all of the participating commissioners found that the requirement for increasing imports
was met. 105
Industry data for the growers were mixed. On the one hand, acreage
planted and harvested, production, shipments, and employment all showed
positive trends throughout most of the period examined.' 0 6 On the other
hand, the value of shipments had declined steadily from 1992 through
1995.107 Abandoned or partially picked acreage increased more than tenfold from 1991 through 1995.108 Net sales were down from 1993 through
1995,1°9 while operating expenses increased throughout the investigative
period. 10 Finally, net income for growers peaked at US$44.161 million in
1992 and declined thereafter to a loss of more than US$22.8 million in

98. Fresh Tomatoes and Bell Peppers,PartII, Information Obtained in the Investigation,

USITC Pub. 2985, at 11-4 [hereinafter Staff Report].
99. Id. at 11-3.
100. See id.
101. Id. For purposes of this article, the discussion of this investigation focuses on fresh
tomatoes.
102. Id.
103. Id. at 11-15 tbl.3.
104. Id.
105. Fresh Tomatoes and Bell Peppers, USITC Pub. 2985, at I-11 to 1-12 (views of
Chairman David B. Rohr and Commissioners Don E. Newquist, Carol T. Crawford, and Peter
S. Watson); id. at 1-22 to 1-24 (dissenting views of Commissioner Lynn M. Bragg).
106. Staff Report, USITC Pub. 2985, at 11-18 tbl.7.
107. Id. at 11-20 tbl. 9.
108. Id. at D-5 tbl.D-3.
109. Id. at 11-25 tbl.13.
110. Id.
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1995.11
Based on the foregoing, a majority of the ITC concluded that the
domestic industry was not seriously injured. 112 They noted the lack of
evidence of significant idling of production facilities (for example, "acreage
planted and harvested," production, and shipments), or "significant
unemployment or underemployment.""..3 The financial data showed large
aggregate industry losses in 1996 and that "a significant number of growers
operated at a loss throughout the period," but no strong correlation between
changes in the number of growers reporting losses and overall grower
financial performance. 114 Significant numbers of growers reported operating losses every year, irrespective of whether the industry overall was
profitable." 5 Further, a greater percentage of growers reported operating
losses in 1992, when the industry overall reported double digit net profits,
than in 1994 and 1995, when overall industry financial data showed net
losses." 6 In sum, although the growers' aggregate financial losses were
large, the majority concluded that, when considered together with the other
industry data, the evidence did not meet the statutory test for serious
injury. 117
The majority also found no threat of serious injury." 8 There was no
evidence, for example, that Mexican growers were planning on expanding
their acreage or production of tomatoes." 9 They found that Mexican
acreage planted and harvested in 1995 was actually below 1992 and 1994
levels, and only slightly higher than 1993 levels. 120 Consequently, the
21
majority never considered the question of causation.'

111. Id.
112. Fresh Tomatoes and Bell Peppers, USITC Pub. 2985, at 1-16.
113. Id.
114. Id. at 1-14
115. Id.
116. Id. One possible explanation for the lack of correlation between the proportion of
growers reporting losses and the financial performance of overall industry is the different
experiences of growers in different parts of the country. Although the greatest number of
usable responses came from California growers (86), the responses from Florida growers (54)
included a much higher percentage of large growers. Id. at 1-14 & n.70. The aggregate
financial losses in 1994 and 1995 therefore may have reflected more closely the experience
of Florida growers than that of growers elsewhere in the United States.
117. Id. at 1-16.
118. Id.
119. Id.

120. Id. at 1-15 to 1-16.
121. Commissioner Lynn Bragg dissented, finding that the domestic industry was seriously
injured and that increasing imports were a substantial cause of injury. Id. at 1-19. She treated
imports of greenhouse tomatoes as distinct from imports of fresh field tomatoes. Id. at 1-23.
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C.

Fresh Tomatoes from Mexico

The last tomato case was initiated pursuant to the filing of an antidumping petition some three weeks after the safeguard case had started. Since
the data
the safeguard case had been instituted earlier, 122 the ITC used
1 23
collected in that case for their analysis in the antidumping case.
As noted earlier, the thresholds for injury and causation are much lower
under the antidumping law than under the safeguard law. In a preliminary
antidumping determination, the threshold is even lower; the ITC need only
find that there is a "reasonable indication" of material injury or threat due to
dumped imports for the investigation to continue. The same factors that are
considered in a final determination are also considered in a preliminary
determination, including the volume of imports, price effects, and impact on
the industry. The purpose of the preliminary determination is to weed out
those cases for which there is no sound basis to proceed. The ITC will make
an affirmative determination in a preliminary investigation unless there is
"clear and convincing evidence that there is no material injury or threat of
such injury; and ...no likelihood exists that contrary evidence will arise in
a final investigation. 124
In the Fresh Tomatoes from Mexico case, the ITC addressed several
conditions of competition before proceeding to injury and causation,
including the different tomato growing seasons for different parts of the
country, the impact that the growing cycle of the tomato plant and the
weather can have on supply, the volatility of fresh tomato prices in the
Untied States, and the issue of consumer preferences. 25 In that connection,
the Mexican growers and importers had argued that consumer tastes had
shifted from so-called mature green tomatoes, supplied primarily by domestic
126
growers, to vine ripe tomatoes, supplied primarily by Mexican importers.
The ITC noted that at that "stage of the investigation," the data on consumer
be collected should the
preferences was mixed and that additional data 1would
27
determination.
final
a
to
proceed
investigation

122. The safeguard case was instituted on March 11, 1996. Staff Report, USITC Pub.
2985, at H-3. The antidumping petition was filed April 1, 1996. Fresh Tomatoes from
Mexico, USITC Pub. 2967, at 1.
123. Fresh Tomatoes from Mexico, USITC Pub. 2967, at 1.
124. American Lamb Co. v. United States, 785 F.2d 994, 1001 (Fed. Cir. 1986). This test
is often referred to as the American Lamb standard, thus implying that the ITC's reviewing
court established the test. In fact, however, the court was merely upholding as reasonable a
test that the ITC itself had established. Thus, it is possible that some other test for making
a negative preliminary determination could be established.
125. Fresh Tomatoes from Mexico, USITC Pub. 2967, at 17-19.
126. Id. at 19.
127. Id. at 19-20.
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In examining the condition of the industry, the ITC noted that domestic
consumption of tomatoes from 1993 to 1995 increased in quantity, but
declined when measured by value. 128 Industry factors such as production,
net sales, and profitability all showed declines, while employment and hours
worked increased. 129 Shipment data varied. Growers reported a small
increase in shipments while packers reported declines. 130 Two commissioners using the bifurcated method of analysis concluded that there was a
"reasonable indication" the domestic industry was experiencing material
injury. 131

There was little difficulty in finding that the volume of subject imports
was significant. The ITC noted the sizeable increases in both the quantity of
imports and their share of domestic consumption, which rose from 21.3% in
1993 to 35.6% in 1995.132 Most of the increase in market share came at
the expense of the domestic industry, which saw its market share decline
133
from 77.7% to 68.6%.
The volatility of prices and the practice of rebilling in the domestic
industry 134 complicated the pricing analysis. Nevertheless, the commissioners concluded that declining unit values for Mexican tomatoes, the surge
in import volumes, and evidence of a rapid market reaction to price changes
indicated that increases in imports of Mexican tomatoes had depressed
domestic growers' prices. 1' The commissioners also surmised that the
"ready availability of low-priced Mexican tomatoes ... when weather-related
[domestic] shortages might otherwise have resulted in rising domestic tomato
prices," indicated that Mexican tomatoes also were suppressing domestic
136
prices to a significant degree.
The evidence of declining domestic industry market share and domestic
production, the increase in abandoned crops, and declines in industry
profitability as imports of Mexican tomatoes increased indicated that the

128. Id. at 21.
129. Id. at 22-24. Domestic production declined 7.8% from 1993 to 1995. Id. Growers'
net sales declined from fiscal year 1993 to fiscal year 1995. Id. at 23. Growers' net income
before taxes declined from fiscal year 1993 to fiscal year 1995. Id. at 24. The number of
workers increased from 1993 to 1995, and hours worked in 1995 exceeded hours worked in
1993. Id. at 23.
130. Id. at 22.
131. Id. at 25 n.120.
132. Id. at 26-27.
133. Id. at 30.
134. Rebilling occurs when a grower is required to lower a previously-agreed upon price
for the tomatoes after they have already been sold. Id. at V-2. "If the packer is unable to sell
the tomatoes for the initial negotiated price, it goes back to the grower with the new price at
which the product can be sold." Id. In this manner, the grower provides the packer with
price protection in a market where prices can be volatile. Id. at 19, V-2.
135. Id. at 29.
136. Id.
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imports were having adverse volume and revenue effects on the domestic
industry. Consequently, the ITC determined that there was a reasonable
137
indication of material injury by reason of imports of Mexican tomatoes.
The ITC did not have the opportunity to make a final determination because
of the suspension agreement reached between the Mexican tomato growers
and importers and the Department of Commerce.
IV. ISSUES TO CONSIDER IN SELECTING AMONG
TRADE REMEDY LAWS

Returning to Professor Gordon's hypothetical, there are several important
questions that CONVEG and the other Florida growers should consider in
their selection of a trade remedy. First, of course, is whether current market,
industry, and trade conditions will satisfy the injury and causation thresholds
in the safeguard and antidumping laws. As the majority's analysis in the
1996 Fresh Tomatoes and Bell Peppers safeguard case makes clear, the
threshold of serious injury is high, but not impossible to meet. In another
safeguard investigation that was decided at about the same time as Fresh
Tomatoes and Bell Peppers, many of the same commissioners determined
that the domestic broom corn broom industry was seriously injured.13 The

137. Id. at 1.
138. Broom Corn Brooms, USITC Pub. 2984, at 1-13. The Government of Mexico
appealed the decision under the dispute settlement provisions of Chapter Twenty of NAFTA.
Mexico charged that the ITC majority's definition of the like product and domestic industry
was improperly limited to broom corn brooms, but should have included plastic brooms as
well. See In the Matter of the U.S. Safeguard Action Taken on Broom Corn Brooms from
Mexico, USA-97-2008-01, Before the Panel Established under Chapter Twenty of NAFTA,
Final Panel Report, at 7 (Jan. 30, 1998). Mexico's challenge was based on the contention that
plastic brooms were "like" the imported broom corn brooms under investigation. "Mexico
argued that the commonly understood meaning of the English word 'like' and its Spanish and
French equivalents similarand similairein the other two official language texts of GATT and
NAFTA does not require that the goods in question be identical, but merely that they be
substantively similar in all important respects." Id. at 13. Mexico also noted that "the ITC
had never actually stated that plastic brooms were note 'like' imported broom corn brooms
[and that] ... the ITC determination contained no finding as to whether plastic brooms were
'directly competitive.' " Id. at 17.
With respect to the meaning of the word "like," the United States argued that "the
generally understood meaning of the word 'like,' while not synonymous with the word
'identical,' did call for a greater degree of similarity than is commonly associated with the
English word 'similar.' " Id. at 14. As to whether the ITC's definition of the like product did
or did not include plastic brooms, the United States argued "that [the] meaning was clear from
the fact that the ITC did find explicitly that U.S.-make broom corn brooms were 'like'
imported broom corn brooms, and that its conclusion excluding plastic brooms from the
relevant 'domestic industry' was explained in terms of differences between plastic and broom
corn brooms." Id. at 18.
The panel stated, "[T]he only issue as to the definition of the 'domestic industry' in this
case is whether U.S.-made plastic brooms are 'like or directly competitive' with the imported
broom corn brooms. It is the exact meaning and implications of the term 'like or directly
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record there showed declines in domestic production and capacity utilization,
as well as plant closings, indicating a "significant idling of productive
facilities."' 3 9 Financial data showed operating income in the first three
years and operating losses in 1994 and 1995."4
Importantly, although
some producers had experienced losses in the early part of the period of
investigation, a majority of producers reported operating losses and net losses
in 1994 and 1995.' Thus, a clear correlation could be drawn between the
financial data and trends in production and capacity. Employment data
showed the number of workers in the industry had ranged between 419 and
431 during 1991-1994, but then fell nearly ten percent in 1995.142 In
Broom Corn Brooms, therefore, production data, employment data, and
financial performance all followed the same pattern of showing declines in
1995, while in Fresh Tomatoes and Bell Peppers, the majority of commissioners found that although some of these factors showed declines, others
increased or remained relatively unchanged.
There also are important questions for CONVEG to consider that the
three Tomato investigations left unanswered. For example, had the majority
found serious injury in the 1996 safeguard investigation, what would its
causation analysis have looked like? As previously discussed, the global
safeguard statute requires the ITC to weigh imports against other possible
causes of injury. In Broom Corn Brooms, for example, imports from all
sources had nearly doubled between 1991 and 1995,143 and pricing data
showed substantial margins of underselling." * The majority had little
difficulty finding that this increase in imports was as important a cause of
injury as any other cause. 45 In particular, the majority rejected the
argument that competition from plastic brooms was a more important

competitive' that define the controversy before the Panel." Id. at 23. The panel ultimately
decided, however, that "the ITC's determination was simply inadequate to permit review on
this issue." Id. at 26. On that basis, the panel ruled that "the ITC's determination on the
issue of 'domestic industry' is inconsistent with the United States obligations under NAFTA,
Annex 803.3(12)." Id. at 27. In other words, the panel never answered the questions of the
"exact meaning and implications of the term 'like or directly competitive,' " and ultimately
neither agreed nor disagreed with Mexico that the ITC's definition of the like product and
domestic industry should have included plastic brooms as well as broom corn brooms.
139. Id. (noting that production fell from more than 1 million dozen in each of the first
four years of the period to 948,267 dozen in 1995; capacity utilization had fluctuated between
70% and 73.3% during 1991-94, but then declined to 64.8% in 1995; and two producers
ceased operations in 1995, with two more on the verge of closing in 1996).
140. Id.
141. Id. at 1-13 to 1-14.
142. Id. at 1-14.
143. Id. at 1-12.
144. Id. at 1-12, 1-14, 1-16.
145. Id. at 1-16.
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alternative cause of injury.' 46 Although consumption of plastic brooms had
corn brooms,
increased significantly, the increase had not displaced broom
147
incrementally.
increased
had
which
of
consumption
the
The majority there also found that the requirements of Section 311 of the
NAFTA Implementation Act were satisfied with respect to imports of broom
corn brooms from Mexico, but not from Canada. 4 s Imports from Mexico
accounted for 71% of the total volume of imports of broom corn brooms in
1995, as compared to 36.6% two years earlier. 149 Imports from Mexico
grew at a very fast rate, while imports from countries other than Mexico
actually declined between 1994 and 1995.150 This was sufficient to
conclude that imports from Mexico, when considered individually, accounted
for a substantial share of total imports and contributed importantly to the
serious injury to the industry.' 5 '
Imports of broom corn brooms from Canada were very small throughout
the period examined, with no imports reported in 1992 or 1995.152 Further,
imports from Canada had not been among the top five sources since
1991.153 The majority concluded that imports from Canada did not account
of total imports or contribute importantly to the serious
for a substantial share154
found.
already
injury
One alternative cause of injury, which the Fresh Tomatoes and Bell
Peppers majority almost certainly would have considered, is the impact of
poor weather on Florida growers. The staff report indicated that, "in the
most recent growing season, poor weather (for example, heavy rains and cold
temperatures) in Florida adversely affected production in Florida."' 55 The
dissenting commissioner who made an affirmative determination did not find
poor weather to be a more important cause of injury because it did not
"explain the declines in unit sales values that have so substantially affected

146.
147.
148.
149.
150.

Id. at 1-17.
Id. at 1-17.
Id. at 1-18.
Id.
Id.

151. In the Broom Corn Broom NAFTA § 302 investigation, the commissioners who made

affirmative determinations in the global safeguard investigation also found that imports of
broom corn brooms from Mexico had increased as a result of the reduction or elimination in
duties under NAFTA. Id. at I-11. Interestingly, one commissioner who previously had made
a negative determination in the global safeguard investigation made an affirmative determination in the Section 302 investigation. Id. at 1-41 to 1-48 (Views of Commissioner Carol
T. Crawford).
152. Id. at 1-18.

153. Id.
154. Id.
155. Staff Report, USITC Pub. 2985, at 1-37.

Published by UF Law Scholarship Repository, 1997

25

FLORIDA JOURNAL OF INTERNATIONAL LAW

[Vol. 11

Florida Journal of International Law, Vol. 11, Iss. 2 [1997], Art. 14

the industry's ability to operate at a reasonable level of profit."'' 56
Questions remain about how the ITC would have analyzed injury and
causation in a final antidumping investigation, since the suspension
agreement stopped the case from going forward. Speculating is hazardous
because there is no way of knowing how the record would have changed.
In the preliminary determination, some commissioners had noted some
problems with the domestic industry data. 57 ITC staff would have worked
to correct these problems as well as to collect additional information from
more growers and packers. Whether the final record would have confirmed
or changed the trends evident at the preliminary stage is simply unknowable.
Nevertheless, some recent antidumping investigations involving
agricultural products and industry trends comparable to those of the tomato
growers suggest that an affirmative outcome was not guaranteed. In Fresh
Cut Roses from Colombia and Ecuador,5 ' for example, the market share
held by subject imports increased significantly while the domestic industry's
performance deteriorated.' 59 Nevertheless, a majority of the ITC made a
negative determination, finding that the increase in imports was explained
primarily by expansion of the mass merchandiser segment of the fresh cut
flower market (for example, supermarkets, and large warehouse outlets).' 60
Sales of domestic roses, by contrast, continued to be concentrated in the
traditional retail segment.' 61 The majority also noted that imported and
domestic roses had different qualities. 162 Colombian and Ecuadorean roses
had longer stems and larger blooms, while domestic roses tended to be
fresher because of the closer proximity between the growers and their
customers. 63 This limited the degree of substitutability between the
imports and the domestic product.' 64 Therefore, the majority found no
causal connection between the imports and the domestic industry. 65 It is
not difficult to imagine that similar arguments would have been made by
156. Fresh Tomatoes and Bell Peppers, USITC Pub. 2985, at 1-34 to 1-35 (Dissenting
Views of Commissioner Lynn M. Bragg).
157. Fresh Tomatoes from Mexico, USITC Pub. 2967, at 20-21 nn.100-01, 103.
158. USITC Pub. 2862, Invs. Nos. 731-TA-684 & 685 (Mar. 1995) (final).
159. The market share held by subject imports increased from 46.1% in 1991 to 56% in
1993, and to more than 60% in the first nine months of 1994. Id. at 1-17. Industry net sales
fell 9% by value from 1991 to 1993, and an additional 3.5% in the first nine months of 1994
as compared to the same period in 1993. Id. at 1-13 to 1-14. Net losses nearly tripled from
1991 to 1993, but then declined 15% in the first nine months of 1994. Id. at 1-14.
160. Id. at 1-20.
161. Id. at 1-24.
162. Id. at 1-21.
163. Id.
164. Id.
165. Id. at 1-20 to 1-25. Vice Chairman Nuzum and Commissioner Rohr dissented, finding
that the domestic industry was materially injured by reason of the dumped imports. Id. at I37.
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importers in a final antidumping investigation of Mexican tomatoes. As
noted earlier, the importers had argued during the preliminary stage that the
imports and domestic products had different qualities and appealed to
different purchasers.
Another important issue for CONVEG and the Florida growers is the
limits of the trade remedy laws. In the case of the Florida tomato growers,
the difficulties they are encountering, including competition from Mexican
tomatoes, to a significant degree may be a function of their particular
growing season.
Yet, as the Winter Tomatoes from Mexico case
demonstrated, the trade laws do not readily provide for defining a market and
industry based solely on a particular growing season. Given the current
application of the trade laws, the qualities that define a product and industry
must be intrinsic in nature.
Furthermore, even if all the statutory tests are met, there are trade-offs
among the remedies that are available. The safeguard law provides a wide
array of options, including increases in tariff rates and imposition of quotas,
but the President must first decide whether to grant any relief. If relief is
granted, it will be keyed to enabling the industry to make a positive
adjustment to import competition. By comparison, the antidumping law
provides only the antidumping duty. If the duty is small, it may not provide
very effective relief because it will not sufficiently affect import prices. On
the other hand, once Commerce. and the ITC make their affirmative decisions,
the relief is automatic, subject to review by the courts or a NAFTA or WTO
panel.
One final observation. The suspension agreement price floor that came
out of the Fresh Tomatoes from Mexico antidumping investigation is a
remedy that may be more effective than an insubstantial antidumping
duty.' 66 Indeed, the price floor is comparable to a remedy that could have
resulted from an affirmative outcome in the safeguard case, namely, an
increase in tariffs sufficient to raise import prices. In this respect, the Florida
growers may, in fact, have achieved their objective notwithstanding their
losses in the safeguard cases.

166. The seven company-specific preliminary dumping margins calculated by Commerce
ranged between 4.16% and 188.45%. Notice of Preliminary Determination of Sales at Less
than Fair Value and Postponement of Final Determination: Fresh Tomatoes from Mexico, 61
Fed. Reg. 56,608, 56,615 (1996). Four of the company-specific margins were below 12%, and
another two were below 30%. It is open to question whether antidumping duties of this
magnitude would have been sufficient to offset significant underselling of domestic tomatoes
by the Mexican tomatoes. See, e.g., Fresh Tomatoes from Mexico, USITC Pub. 2967, at V-5
to V-12, tbls.V-1 to V-4.
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